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Showcasing Vancouver's  
Maritime History
John Horton has been capturing the essence of 
Vancouver’s shipping industry for over 40 years.  
His depictions of a busy harbour throughout the 
years — from the arrival of Captain Vancouver 
through to the arrival of the 2010-built MT 
Kirkeholmen — serve as a reminder of Vancouver's 
rich, historical importance as a maritime hub. 

It is a pleasure to feature this collection of 
Vancouver's Maritime History for the Vancouver 
Maritime Arbitrators Association’s 2021 Resolution.  

Paintings and limited edition prints of artwork showcased 
here are available for corporate offices, retirement gifts 
and marine collections. Visit www.johnhorton.ca for more 
information.  
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President's Message

It has been just over two 
years since we pub-
lished the last issue of 

Resolution. It has been a 
great privilege and plea-
sure being the President 
of the Vancouver Maritime 
Arbitrators Association 
and I thank you for giving 
me this opportunity.

In 2019, prior to the 
global Pandemic, we con-
tinued our tradition of pro-
moting the Association 
by hosting two lunchtime 

seminars. “The Impact and Application of Force 
Majeure and other contract clauses to International 
Trade – A Canadian Perspective” was the first, pre-
sented by Jarrett Beatty of Parrish & Heimbecker. 
The second was about a local maritime case, “R. V. 
MV Marathassa 2019 BCPC 13” presented by Peter 
Swanson of Bernard LLP. It was about the due dili-
gence defence available to shipowners in the con-
text of regulatory proceedings for pollution.

In November 2019, four VMAA directors attended 
the Moot Arbitration organized by CIETAC (China 
International Economic & Trade Arbitration Com-

mission) as the panel of judges of the competition. 
We also hosted two seminars jointly with CMAC 

(China Maritime Arbitration Commission) in Beijing 
and Ningbo, promoting Vancouver as an alternate 
option for arbitration given Vancouver’s neutrality 
and use of the common law system similar to other 
western countries. 

In addition, we visited China Merchant Group, 
China Chamber of Commerce and China P&I to 
promote the use of VMAA Arbitrations.

Details of the above activities can be found on the 
VMAA website (www.vmaa.org).

2020 was a year of challenges with COVID-19. In 
February, prior to the spread of the virus and the halt 
of activities all over the world, three of our directors 
attended the XXI ICMA Congress at Rio Je Jeneiro, 
Brazil in March 2020. VMAA Director Peter Swanson 
was stranded when, after the conference, he travelled 
to Cusco, Peru, to visit the Inca ruins and to complete 
a two-day hike to Machu Picchu. It was during this 
time that the President of Peru declared a lockdown, 
stopping all domestic and international travel in Peru 
and in and out of Peru. He spent almost two weeks 
at a hotel in Cusco at an elevation of 3,400 m (11,200 
ft) waiting. Eventually, the Federal Government was 
able to negotiate with the Peruvian Government to 
allow repatriation flights to Canada.

Vancouver Maritime Arbitrators Association

John Horton's Fraser River Commerce (Detail)

Dennis H. Pong
President, VMAA  

Vice President,  
Marsh - Marine Practice 
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The lockdown highlighted a 
dramatic change in people’s lives 
as well as posing challenges to 
legal hearings and arbitrations as 
hearings moved to a virtual pres-
ence. It is crucial that documents 
can be accessed and video links 
work well whilst individuals within 
the arbitration can communicate 
freely and privately with each 
other. As this was uncharted terri-
tory, the International Chamber of 
Commerce (ICC) has since pub-
lished a number of guidelines. 
There is an article in this issue 
discussing the issues of the Vir-
tual Arbitration.

In the second part of 2020, we 
participated in a number of virtual 
events including, but not limited 
to, a seminar hosted by Hainan 

International Arbitration Center 
where VMAA Directors Mr. JJ 
McIntyre and Mr. Peter Koh pre-
sented papers. JJ McIntyre also 
presented during a virtual confer-
ence with the Nigerian Arbitration 
Association.

In November 2020, three VMAA 
Directors (JJ McIntyre, Catherine 
Liang and Dennis Pong) again 
participated in the Moot Arbitra-
tion organized by CIETAC (China 
International Economic & Trade 
Arbitration Commission) as the 
panel of judges for the virtual 
competition.

In December 2020, VMAA 
hosted its first ever virtual lunch-
time seminar with speaker Mr. 
Justice Christopher Giaschi 
of the Supreme Court of Brit-

Vancouver Maritime Arbitrators AssociationVancouver Maritime Arbitrators Association

ish Columbia. His topic was the 
scope of “Navigation and Ship-
ping,” in the wake of the Supreme 
Court of Canada’s decision in 
the Transport Desgagné’s (Wärt-
silä) case. The seminar was a 
great success and drew almost 
100 attendees from all parts of 
Canada.

We will continue to search for 
interesting topics to present virtu-
ally in the future.

I would like to reiterate the 
importance of the use of both 
VMAA Arbitration and Mediation 
Rules in maritime and commer-
cial disputes.

Finally, I wish everyone to be 
safe and healthy as we navigate 
ourselves through COVID-19 into 
the new norm of the world.

ASSISTING THE MARINE TRANSPORTATION, FISHING AND RECREATIONALS BOATING INDUSTRIES WITH 
COMMERCIAL, CORPORATE AND LITIGATION MATTERS ON CANADA'S WEST COAST AND THE CANADIAN ARTIC

W.Gary Wharton Peter Swanson Thomas S. Hawkins David K.Jones Catherine A.Hofmann 
David S.Jarret Tom Beasley Connie Risi Jason Hicks Russell Robertson 
Anne Amos-Stewart Glen Krueger Mark Gill Karissa Kelin

ASSOCIATE COUNSEL: Lorna Pawluk, Q.C.
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Board Member Spotlight

As an accredited arbitra-
tor of Vancouver Mari-
time Arbitrator’s Associa-

tion (VMAA), China International 
Economic and Trade Arbitration 
Commission (CIETAC) and China 
Maritime Arbitration Commission 
(CMAC), Catherine H. Liang has 
had a legal career in commercial 
arbitration for more than 20 years. 
This sentiment is reflected by her 
statement in a recent interview: 
“Law is my work, art is my pas-
sion. Twenty years passed, both 
art and law blended into my blood. 
I am so lucky to find out that arbi-
tration is a law of art for dispute 
resolution.”

For commercial dispute parties, 
cooperation is far more impor-
tant than losing or winning; as 
such, Catherine is adept at using 
her legal techniques and unique 
artistic skills to build a moderate 
compromise between the dispu-
tants when there is any oppor-
tunity. She has handled more 
than 800 cases as case manager 
and arbitrator during her profes-
sional career. She served full-

time with CIETAC for 15 years as 
a member of the Arbitral Award 
Review Committee and reviewed 
as many as 300 awards during 
that time. She has accumulated 
lots of experience in handling a 
diverse range of arbitration cases 
including international trade and 
investment, joint ventures, loans 
and leasing agreements, con-
struction, bank, and insurance. 
As a domain name dispute reso-
lution expert, she has also made 
an estimate of 100 Decisions on 
.cn, .com cases and reviewed 
approximately 200 .cn, .com 
cases as case supervisor.

Catherine has been an arbitra-
tor and board member of VMAA 
since 2016. With her Chinese 
legal background and connec-
tions, she helped the VMAA board 
to establish a broader vision of 
cooperation with Chinese enter-
prises, law firms and correspond-
ing arbitral institutions. During 
the VMAA Trip to China in 2019, 
she assisted the current presi-
dent and other board members 
in visiting CMAC, CIETAC, China 

Catherine H. Liang --- Arbitration is a art of dispute resolution

Vancouver Maritime Arbitrators Association

Chamber of International Com-
merce (CCOIC), China Merchant 
Group (CMG), China Shipowners 
Mutual Assurance Association 
(CPI) as well as various maritime 
law firms in Beijing and other port 
cities of China. She also assisted 
in holding many joint seminars 
with some of the institutions. This 
business trip created mutual ben-
efits for VMAA and its Chinese 
counterpart, with the full under-
standing that the VMAA Arbitra-
tion should be taken as an alter-
nate option for Chinese parties 
with foreign related arbitration as 
Vancouver is a neutral place that 
utilizes a common law system 
with most of the other western 
countries. 

”Vancouver should evolve to be 
one of the main international arbi-
tration centers in terms of its legal 
recognition, economic weight and 
cultural diversity,” as addressed 
in one of her articles, Catherine 
will strive for it relentlessly with 
her professional colleagues and 
peers in both Canada and other 
countries.
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VMAA Seminars

On December 10, 2020, 
the VMAA hosted a vir-
tual seminar presented 

by Mr. Justice Christopher Gias-
chi, a well-known former mari-
time lawyer and now a highly 
respected Judge of the Supreme 
Court of British Columbia. Jus-
tice Giaschi’s, presentation was 
entitled “The Scope of Navigation 
and Shipping after Desgagnés 
Transport Inc. v. Wärtsilä Can-
ada Inc.” The seminar, not sur-
prisingly, was very well attended 
by participants from across the 
country and was extremely well 
received by the attendees.

As to the presentation, Justice 
Giaschi spoke about the recent 
Supreme Court of Canada deci-
sion in Desgagnés Transport 
Inc. v. Wärtsilä Canada Inc., 
2019 SCC 58, a case addressing 
whether Canadian federal laws 
(specifically Canadian maritime 
law) or Quebec provincial laws 
applied to the sale of engine parts 
for use on a commercial vessel. 
He noted that, historically, what 
activities fell within Canadian 
maritime law was very broadly 
interpreted. He further noted that 
the federal power to legislate in 
relation to “Navigation and Ship-
ping” as set out in Canada’s 
constitution was similarly given 
a broad interpretation, with the 
Supreme Court of Canada case 
of Ordon Estate v. Grail, [1998] 
3 S.C.R. 437 reflecting, in large 
measure, the high water mark of 
such an interpretation.

Justice Giaschi explained the 
overall decision in Wärtsilä, not-
ing that the Supreme Court of 
Canada, in a split decision, con-
cluded that even though the sale 
of engine parts for use on board 

a commercial vessel did fit within 
the federal power of “Navigation 
and Shipping,” the subject matter 
also fit within the provincial power 
to regulate “Property and Civil 
Rights.” As such, there was what 
is known in constitutional terms a 
double aspect to the issue before 
the Court. The majority of the 
Supreme Court went on to note 
that from a constitutional point of 
view there needs to be a some-
what different legal analysis in 
circumstances where there is an 
issue regarding the applicability 
of Canadian maritime law, largely 
formed by the common law, or a 
provincial statutory provision, as 
was the case in Wärtsilä. 

Under the common law of 
contract, priority is given to the 
agreement of the parties. Courts 
enforce the agreements made. 
The contract in the dispute 
between the buyer and seller of 
the engine parts in Wärtsilä con-
tained an exclusion and limita-
tion of liability clause in favour of 
the seller. So, if the common law 
applied, the seller would not be 
liable for the failure of the engine 
parts a few years after they were 
sold and installed in the vessel. 
However, the Civil Code of Que-
bec prohibited such limitation 
clauses. The contract was formed 
in Quebec and the engine parts 
supplied and installed in Quebec.

In the end, Justice Gias-
chi noted that both the major-
ity and the minority decisions in 
the Supreme Court of Canada 
agreed that while each level of 
government had a valid legisla-
tive purpose, the provincial statu-
tory laws which prevented a seller 
from excluding liability applied to 
the case and the engine parts 

seller was therefore not able to 
rely on the limitation of liability 
provisions set out in their contract 
as the provincial law prohibited 
them from doing so. The common 
law in such circumstances could 
not prevail over validly enacted 
provincial law. 

The result in the case would 
likely have been different had the 
federal parliament enacted legis-
lation giving effect to the contrac-
tual arrangements between the 
parties. In that situation, compli-
ance with one law would result in 
non-compliance with the other, 
hence a true conflict between 
the federal and provincial laws. 
In that circumstance the consti-
tutional doctrine of paramountcy 
would likely apply, giving prior-
ity to the federal legislation and 
declaring the provincial law inap-
plicable. 

Justice Giaschi went on to note 
the conclusion in Wärtsilä regard-
ing the applicability of provincial 
law was not overly surprising. 
He commented that a number of 
other recent Supreme Court of 
Canada cases reflected a scaling 
back – somewhat – of the breadth 
of interpretation given to the fed-
eral power to regulate “Navigation 
and Shipping” and to the applica-
tion of federal Canadian maritime 
law to situations where provincial 
laws also could be invoked. Jus-
tice Giaschi concluded by sug-
gesting this re-alignment is nei-
ther surprising nor unusual in the 
context of interpreting Canada’s 
constitution today, particularly in 
light of the Court’s more recent 
adoption of the principle of coop-
erative federalism, a concept that 
tries to reconcile division of pow-
ers issues where possible.
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The VMAA has been the 
proud host of the Interna-
tional Congress of Mari-

time Arbitrators (ICMA) on two 
occasions, once in 1991 and 
more recently in 2012. Both Van-
couver-based Congresses were 
hugely successful and helped to 
firmly place Vancouver on the 
map as an important centre for 
the resolution of commercial and 
maritime disputes by arbitration. 
The VMAA continues to be an 
active participant in ICMA and 
this was the case with the most 
recent Congress (the 21st) that 
was hosted in Rio de Janeiro in 
March of 2020.

 As everyone now knows the 
world changed in a dramatic way 
early in 2020 with the onslaught 
of the Covid-19 pandemic. While 
health leaders have predicated 
the likelihood of a pandemic for 
some time, most of us never saw 
this one coming and we certainly 
seem rather unprepared the con-
sequences. In that context it is 
easy to appreciate how worried 
and concerned the organizers 
of the Rio Congress were at the 
beginning of 2020 with the evolv-
ing pandemic and their Congress 
scheduled to commence on 
March 8. Not surprisingly there 
were a certain number of last-
minute cancellations, but despite 
the uncertainty that existed at the 
time, the Congress was held and 
was a great success. 

 To put it in simple terms, the 
organizers did an amazing job. 
The Conference Program, as is 
usual, covered a broad range of 

topics of interest to arbitrators 
and participants involved in mari-
time arbitration. This included 
sessions on national arbitration 
issues, procedural issues spe-
cific to arbitration, interim mea-
sures of protection, enforcement 
of agreements to arbitrate and 
awards, charter party issues, 
shipbuilding, finance and many 
other current topics. As is nor-
mal, there were speakers from 
all around the world representing 
most of the major marine centres. 
As one might expect, there was 
a strong turnout from many other 
South American countries. As 
for the VMAA, we had a number 
of directors in attendance. This 
included J.J. McIntyre, Peter Koh 
and Peter Swanson. Addition-
ally, there were a number of other 
Canadians in attendance, includ-
ing Marc de Man from Montreal, 
Rui Fernandez and Kim Stoll 
from Toronto and Mark Sachs 

Highlights from ICMA XXI — Rio de janeiro

(now of London, but formerly of 
Vancouver). As to participation 
and presentations, JJ McIntyre 
spoke on Force Majeure clauses, 
Peter Koh spoke on China’s One 
Belt, One Road policy and Peter 
Swanson moderated the ses-
sion on Enforcement. Overall, the 
VMAA and Canadian presence 
was prominent and well received.

 While the substantive Confer-
ence Program was very good, 
the social program was simply 
superb. Highlights included a wel-
come reception at the Congress 
hotel (Copacabana Palace), a 
tennis tournament at the Con-
gress hotel, a golf tournament at 
the Campo Olimpico do Rio de 
Janeiro, a traditional BBQ dinner 
at the Churrascaria Assador (a 
famous Brazillian steakhouse), a 
sunset reception on top of Sugar 
Loaf mountain, and on the social 
day, a visit to Christ the Redeemer 
followed by a tour of the Brazilian 

The 21st ICMA, hosted by Rio de Janeiro.
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JJ McIntyre (above), Peter Koh and Peter Swanson 
represented the VMAA at ICMA XXI.

Maritime Court, and a reception and dinner at the 
Navy Cultural Center. This was all capped off with 
an impressive formal Gala dinner at the Congress 
hotel. One attendee noted at the end of the Con-
gress when it was announced that Dubai will host 
ICMA XXII, “they have quite the act to follow!”

 Given the evolving pandemic a lot of people 
decided to return home as quickly as they could 
after the Congress, some cancelling planned trips to 
other South American destinations. Some, including 
our Peter Swanson, made the mistake of not doing 
so and ended up travelling to Cusco, Peru imme-
diately after the Congress to visit some Inca ruins 
and to complete a two-day hike to Machu Picchu via 
the Inca Trail. Unfortunately, his plans were scuttled 
when the President of Peru declared a national lock-
down stopping all domestic travel within Peru and 
all international travel in and out of the country. This 
meant all tourist sites were closed and it was not pos-
sible to move in the country or get out of the country. 
Fortunately, the Canadian government eventually 
negotiated permission to send some repatriation 
flights to Peru and Peter was able to safely return to 
Canada a few weeks later, not too worse for wear. 

 The VMAA, like so many others, is looking forward 
to a return to normal and the opportunity to actively 
support and participate in ICMA XXII in Dubai.
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Faircc Survey & Loss Adjusting Co., Ltd.

Head Office: 17/F, South Wing Huatong Plaza B, 19B
Chegongzhuangxi Rld, Beijing 100048

Tel: 0086-10-8801-9136 Fax: 0086-10-8801-9771 
After hour: 0086-189 1183 1285 (Mr. Peng Qu) E-mail: 

fairicc@fairicc.com.cn

Beijing Dalian Tianjin Quingdao Wuhan Shanghai 
Ningbo Guangzhou

Preloading/Condition/Draft/On-off hair/Bunker, 
Recovery, Valuation, Loss & Average Adjustment, Risk 

Assessment, Investigation, Consultancy, etc.

Costs in Arbitrations

Due to the confidentiality 
provisions between par-
ties to an arbitration, the 

results of and reasoning behind 
arbitration awards are rarely 
known to anyone outside of the 
participants. It is only in the event 
of a party either trying to appeal 
an award or to enforce an award 
before the courts that we get to 
peek behind the curtain and see 
what led to an award being made. 
When the Court is called upon to 
deal with the arbitral decision, we 
learn not only the details of the 
private dispute, including who 
the arbitrator was, but how the 

dispute was decided. The Court 
decision on the dispute can help 
arbitrators in other cases decide 
certain issues. One such case 
is the recent decision of Madam 
Justice Douglas of the British 
Columbia Supreme Court in the 
case of Allard v. The University of 
British Columbia, 2021 BCSC 60. 

The Allard case involved an 
application for leave to appeal an 
arbitrator’s award deciding the 
dispute and a subsequent award 
dealing with the issue of costs. 
The claimants in the arbitration 
were Peter A. Allard, QC, and 
the Allard Prize Foundation. The 

respondent was the University of 
British Columbia. The claimants 
had established a very gener-
ous gift to the University of British 
Columbia and its law school which 
led to the law school being named 
the Peter A. Allard School of Law. 
The gift agreement required that 
UBC issue law degree certificates 
using that name. The dispute that 
arose was over whether UBC was 
required to also use the name for 
graduate PhD and LLM degrees 
in law. UBC took the position that 
as these degrees were awarded 
by the Faculty of Graduate and 
Post-Doctoral Studies and not 
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VALLES STEAMSHIP (CANADA) LTD.

Suite 1160 Guinness Tower
1055 West Hastings Street

Vancouver, B.C. V6E 2E9 Canada

Phone: 604.687.3288   Fax: 604.687.0833
E-mail: vancouver@vallesfleet.com

www.vallesgroup.com

the Faculty of Law that there was 
no requirement ¬to do so. The 
Gift Agreement had a dispute 
resolution clause for disputes to 
be decided by the BCICAC (now 
VanIAC - Vancouver Interna-
tional Arbitration Centre) domes-
tic arbitration rules. The parties 
appointed Neil Wittman, QC, as 
the arbitrator. Mr. Wittman is the 
former Chief Justice of the Alberta 
Court of Queen’s Bench.

The arbitrator in his decision 
agreed with the position taken 
by UBC and found that the Gift 
Agreement only required the use 
of the Peter A. Allard School of 
Law name wherever Faculty of 
Law had been used in degree 
certificates. As Faculty of Law 
had never been used on the 

graduate certificates there was 
no requirement that PhD and 
LLM degrees bear the name of 
the law school. Subsequent to 
this award, UBC sought an award 
for its actual costs in the arbitra-
tion. The claimants wanted to cap 
the amount they had to reimburse 
UBC for costs to $30,000.

In litigation matters before the 
Courts a successful party can 
expect to be awarded its costs. 
The amount of those costs how-
ever is based on a tariff and does 
not represent the actual amounts 
that may have been spent by the 
party on their counsel. The amount 
often works out to a third or less of 
the actual legal fees spent. 

Section 11 of the Arbitration Act, 
RSBC 1996, c. 55 s. 11 provides 

that an arbitrator has a discretion 
in making an order for costs that 
a party is entitled to be indem-
nified for its actual reasonable 
legal fees. The BCICAC Rules 
(Rule 41) also specified that costs 
include legal and other expenses 
reasonably incurred in relation to 
the arbitration. Mr. Wittman con-
sidered the Act, the Rules, and 
the conduct of the parties in the 
arbitration and awarded UBC its 
actual reasonable legal costs. 
UBC was required to provide a 
documentary basis for all amounts 
claimed (i.e., copies of their bills), 
subject to solicitor-client privilege. 
He stated in his decision:

  [25] The Claimants have 
asserted forcefully that it is wrong 
for an Arbitrator to consider that 
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“Vancouver Bound”
This specially commissioned painting features the tanker  

MT Kirkeholmen heading for Vancouver on one of  
her regular north bound transits. 

John M. Horton, Marine Artist

Paintings and limited edition prints for corporate  
offices, retirement gifts and marine art collections

(604) 943-4399 / john@johnhorton.ca

www.johnhorton.ca
For special commissions:

the “default” position is that a successful party 
should receive actual reasonable costs. The author-
ities cited in fact support a conclusion that provided 
a party is determined to have been successful 
and that there is no reason to parse success, then 
the issue is whether considering all of the factors 
involved in the exercise of a discretion, there is any 
reason to award costs on a basis other than actual 
reasonable costs.

Madame Justice Douglas supported this conclu-
sion finding:

[78] While costs fall within an arbitrator’s discre-
tion, the “normal rule” in arbitrations is that the suc-
cessful party is entitled to “indemnification costs 
unless there are special circumstances that would 
warrant some other type of costs”: Goel v. Sangha, 
2019 BCSC 1916, at paras. 66–69 and 80; Teal 
Cedar Products Ltd. v. British Columbia, 2017 SCC 
32 (CanLII) at paras. 78 and 85. This conclusion 
is consistent with the express wording of BCICAC 

Rule 41(2) which states that “the normal or typical 
costs award in arbitration includes reasonable legal 
and other expenses” and Rule 41(4) which states 
that costs include “the legal and other expenses 
reasonably incurred in relation to the arbitration”.

[79] UBC was wholly successful on the sole issue 
before the Arbitrator. The Arbitrator was not required 
to make a finding of misconduct by the petitioners as 
a prerequisite to awarding UBC its actual reasonable 
legal costs: Four Seasons Hotels Ltd. v. Pacific Centre 
Ltd., 2002 BCSC 148 at paras. 76–86. I am not per-
suaded that the Supreme Court of Canada intended 
to confine the principles enunciated in Teal Cedar to 
the expropriation context. Teal Cedar references deci-
sions made in the arbitration context: Teal Cedar, at 
paras. 74–75. That conclusion is consistent with the 
recent decision of Warren J. in Goel, at para. 66.

[80] The Cost Award is also consistent with the 
aims of the Legislature. Full indemnification of a 
successful party to an arbitration was apparently 
both expressly contemplated and a stated purpose 
for amendments to the Arbitration Act. In his intro-
duction of the Attorney General Statutes Amend-
ment Act (No. 2), 1990 (Bill 76), the Honourable Mr. 
Russel Fraser, Attorney General for British Colum-
bia, as recorded in Hansard, said:

An amendment to the Commercial Arbitration Act 
will clarify an arbitrator's authority to award costs for 
actual reasonable legal fees, disbursements, arbi-
trators' fees, expert witness fees and expenses of 
the arbitration hearing. This is an interesting amend-
ment. It will preserve a desirable feature of arbitra-
tion: namely, the ability of a party to recover its actual 
costs. The amendment will help to ensure that the 
Commercial Arbitration Act remains an attractive 
option for business people [emphasis added].

[81] This statement undermines the petitioners’ 
expressed concern about the unintended “chilling 
effect” of awarding indemnity costs and supports 
the opposite conclusion: namely, that parties are 
more likely to pursue commercial arbitration pre-
cisely because doing so permits them to recover 
their actual costs. 

The “normal rule” is dependent on the parties’ 
choice of arbitration rules to decide their dispute. 
Some arbitration rules have the parties paying their 
own legal expenses. 

Costs in Arbitration (cont'd)
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ENFORCEMENT OF AN AGREEMENT TO ARBITRATE 
IN CANADIAN COURTS
Peter Swanson, VMAA (past chair, director, arbitrator) | Bernard LLP (founding partner)

Once parties have agreed 
in their contract to arbi-
trate, what happens if one 

party later decides they do not 
want to arbitrate, but rather want 
to commence suit in a court? In 
Canada, our courts will generally 
force a party to arbitrate if they 
have previously agreed in writing 
to do so. This will be explained 
further below.
Canada’s legal system, both fed-
erally and provincially (except for 
Quebec) is a common law sys-
tem, meaning, Canadian courts 
decide cases based on prior 

binding decisions (i.e., they use 
the doctrine of stare decisis, ap-
plying the common law as devel-
oped by higher courts). Canadian 
courts can look to other common 
law jurisdictions when there is no 
clear Canadian decision on point. 
Importantly, foreign case law is 
not binding on a Canada court. 
Rather, it will be viewed for guid-
ance only. 
As primarily a common law ju-
risdiction, Canada uses the ad-
versarial system. This means 
the parties determine, subject to 
certain court rules and eviden-

tiary principles, what issues and 
evidence are put before a judge. 
The same generally applies to an 
arbitration conducted in Canada. 
Common law arbitrators, like 
judges, generally do not investi-
gate facts on their own. They de-
cide the issues identified by the 
parties based on the evidence 
presented by the parties.
The United Nations Commission 
on International Trade Law (“UN-
CITRAL”) adopted a Model Law 
on International Commercial Ar-
bitration in June 1985 (the “Model 
Law”). Canada and each of the 

Costs in Arbitration (cont'd)
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Enforcement of an Agreement... (cont'd)

provinces supported this devel-
opment and adopted the Model 
Law shortly thereafter in their re-
spective jurisdictions. With each 
jurisdiction having adopted the 
Model Law, Canada then, on May 
12, 1986, became a signatory to 
the United Nations Convention on 
the Recognition and Enforcement 
of Foreign Arbitral Awards, 1958, 
commonly known as the New York 
Convention.
Today, arbitration is widely ac-
cepted in Canada as a legitimate 
and proper form of dispute resolu-
tion. Canadian courts, historically, 
did not support arbitration. Indeed, 
there was a time in Canada when 
judges jealously guarded their ju-
risdiction. However, the workload 
of the Courts since the adoption 
of the Canadian Charter of Rights 
and Freedoms has intensified 
creating, at times, delays. Quite 
simply, judges have enough work 
without deciding disputes in which 
the parties have chosen to resolve 
matters by way of arbitration. 
Accordingly, where a party to an 
agreement containing an arbitra-
tion clause elects to commence 
suit in a Canadian court, rather 
than commence arbitration, the 
opposing party can look to rely on 
the provisions of the Model law to 
force the dispute to arbitration. 
The relevant provision address-
ing this issue is Article 8(1) which 
provides as follows:

A court before which an ac-
tion is brought in a matter 
which is the subject of an 
arbitration agreement shall, 
if a party so requests not 

later than when submitting 
his first statement on the 
substance of the dispute, re-
fer the parties to arbitration 
unless it finds that the agree-
ment is null and void, inop-
erative or incapable of being 
performed.

The key features of Article 8(1) are:
• A party must request a stay 

from the court. In other words 
the court will not invoke Ar-
ticle 8(1) on its own.

• The request for a stay from 
the court must be made be-
fore submitting a statement 
on the substance of the dis-
pute. Essentially, this means 
that the party wanting to force 
arbitration must do so early in 
the court process before fil-
ing any defensive plea in the 
court process.

• Critically, the court does not 
have any discretion but must 
grant a stay, provided the re-
quest has been made in a 
timely manner, the agreement 
to arbitrate is valid and it cov-
ers the subject matter in is-
sue. A leading Federal Court 
of Appeal case reflecting the 
absence of discretion is: Na-
nisivik Mines Ltd. v. F.C.R.S. 
Shipping Ltd., 1994 CanLII 
3466.

As noted, there are very limited 
grounds upon which a court may 
refuse a stay, i.e., the arbitra-
tion agreement is null and void, 
inoperative or incapable of be-
ing performed. Examples of this 
include situations where there 
has not been a valid incorpora-

tion of an arbitration agreement, 
the agreement to arbitrate is void 
on grounds of public policy (e.g., 
an illegal contract), or — as noted 
above — the agreement to arbi-
trate does not cover the dispute 
in question. Assuming none of 
these exceptions apply, a Cana-
dian court has no option but to re-
quire the parties to arbitrate.
As such, there is now a strong 
tradition in Canada, particularly 
in a commercial and maritime 
context, of our courts recognizing 
and enforcing an agreement to 
arbitrate. A party is not generally 
at liberty to ignore such an agree-
ment and proceed to pursue suit 
in a Canadian court. Assuming 
the other party continues to want 
to have disputes resolved by way 
of arbitration, they will generally 
be successful in their efforts be-
fore a Canadian court under the 
principles set out in Article 8(1) of 
the Model Law.
The VMAA has, since 1986, pro-
moted the use of arbitration in 
Vancouver for the resolution of 
marine and commercial disputes. 
We continue those efforts today 
and encourage the use of our 
recommended dispute resolution 
clause in commercial contracts. 
The recommended clause reads 
as follows:

Any dispute arising out of or 
in connection with this con-
tract shall be referred to arbi-
tration at Vancouver, British 
Columbia in accordance with 
the arbitration rules of the 
Vancouver Maritime Arbitra-
tors Association.
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Costs of Arbitration under the 
VMAA Arbitration Rules
Rules 73 and 74 deal with the awarding of costs.  Rule 73 sets out the factors to be 
considered by the Tribunal in its decision to award costs.  They include (a) the result of 
the arbitration; (b) the amounts claimed and the amounts recovered; (c) the importance 
and complexity of the issues; (d) the apportionment of responsibility; (e) any written offer 
to settle; (f) the amount of work; (g) any conduct of a party that tended to shorten or 
unnecessarily lengthen the duration of the arbitration; (h) the failure by a party to admit 
anything that should have been admitted; (I) the conduct of the proceeding; 

(j) Whether a party who was successful exaggerated a claim; (k) the willingness or 
refusal of a party to mediate the dispute, or the failure of a party to participate in good 
faith in the mediation of the dispute; and (l) any other matter that it considers relevant.  

Rule 74 provides for the parties to firstly try to agree on the amount of any legal costs.  
If they are unable to agree the Tribunal can assess the legal costs on a full or partial 
indemnity basis in its discretion.  

Applying the “normal rule” for costs of arbitration under the VMAA Arbitration Rules, 
the successful party should expect to receive a full indemnity for their reasonable legal 
costs unless there was a good reason for the Tribunal to only award a partial indemnity.

Red Hand Rule:

Vancouver Maritime Arbitrators Association

VMAA BCIT Award

Each year for more than a 
decade, the VMAA has recog-
nized the hard work and effort 

of a single student graduating from 
the Nautical Sciences and Marine 
Engineering program, at the Brit-
ish Columbia Institute of Technol-
ogy (BCIT). It’s a rigorous four-year 
program that takes registrants from 
‘students’ and turns them into sea-
ready ‘cadets.’ BCIT is proud to offer 
students hands-on experience, as 
shipowners such as Fednav, CSL, 
B.C. Ferries, DesGagnes, Oak Mari-
time, Algoma Central and at least 
two cruise lines, happily get involved, 
offering internships for many cadets 
aboard their vessels. 

At the 2019 Convocation Cer-
emony, held at the Downtown BCIT 
Campus, the VMAA Award was pre-
sented to Deck Officer Ms. Sandra 
Lebon.

We missed the 2020 award due to 
the shutdown resulted from COVID-
19.

We are continue to contribute to the 
award for the 2021 graduation.

When The directors of VMAA visited 
China in November, 2019 to host 
joint seminar promoting VMAA as 

a neutral place to resolve Canada – Chan 
and USA – China marine and trade dispute 
in November, 2019. We were invited by 
CIETAC to participate in the 17th CIETAC 
Cup International Arbitration in Beijing.  

The CIETAC Cup is a warm-up for the 
William C. Vis International Arbitration Moot 
which takes place in Hong Kong and Vienna 
every year and is based on the same fact 
pattern. The Willem C. Vis International 
Commercial Arbitration Moots are open 
competition for law students from countries 
all over the world (students from 84 countries 
participated in 2018 Vis. Moot.

The Moot involves a dispute arising 
out of a contract of sales between two 
countries that are party to the United Nation 
Convention on Contract for the International 
Sales of Goods. The contract provides that 

CIETAC MOOT ARBITRATIONS
any disputes that might arise is to be settled 
by Arbitration in Dunubia, a fictitious country 
that has enacted the UNCITRAL Model Law 
on the International Commercial Arbitration 
and is a party to the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards.   

VMAA directors JJ McIntyre, Peter 
Koh, Catherine Liang and Dennis Pong 
participated as judge in the first and second 
round while JJ McIntyre also participated as 
judge in the quarter final. JJ Had previously 
participated as judge in the Vic Moot in 
Vienna.

It was a good experience for us and we 
were surprised by the very professional 
presentation of the participating university 
students. Other judges were mostly from 
Mainland China and other Asia locations 
such as Hong Kong, SAR, Singapore, India, 
Malaysia as well as England and Austria.

Due to the COVID-19 Pandemic, the 2020 

18th CIETAC Cup was hosted virtually online. 
VMAA directors JJ McIntyre, Catherine Liang 
and Dennis Pong again participated as a 
judge in the Moot Arbitration.

This year the dispute is about licencing 
issue on the vaccines among the fictitious 
countries. There 69 teams with 700 
contestants from Law schools of Chinese 
Universities. There were 230 arbitrators, 
law professors, lawyers from22 countries 
including VMAA from Canada.

VMAA will participates in the future 
CIETAC Cup competitions as this a way 
to promote the presence of VMAA. The 
event is in November every year and the 
Moot question will announce sometime 
is September each year. We will post this 
news in the website and any arbitrating 
member who would like to participate in the 
2021 event can contact one of the VMAA 
directors in August so that we can make 
arrangement. 
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John Horton's Vancouver's Welcome (detail)

Vancouver Maritime Arbitrators Association
Suite 640 Marine Building - 355 Burrard Street

Vancouver, BC Canada  V6C 2G8
T: 604.681.2351 / F: 604.681.4364

Web: www.vmaa.org


