Vancouver Maritime
Arbitrators Association

RESOLUTION

Feature l l l How to Write an Arbitration Award

The Vancouver Maritime Arbitrators Association
Board of Directors 2014-2015

President...................... Kaity Arsoniadis-Stein
Vice President.............. Dennis Pong
Treasurer...................... Bonnie Fulton
Secretary...................... John Young
William Jones Casey McCawley Daryl Raibl David Read
Alex Smith
Peter Swanson
Peter Wright

HARVEY, Chris
JONES, William
KITCHING, Robert
MARGOLIS, Robert
MCCAWLEY, Casey
MCEWEN, David F.
MCINTYRE, John
OLAND, Barry
PARRY-WINGFIELD, Adam
PONG, Dennis
RAIBL, Daryl
READ, David
RORISON, Kenneth
ROSE, Don
SCHMITT, Doug
SHARPE, William
SMITH, Alex
SMITH, Murray
SWANSON, Peter
VALE, Geoffrey
YOUNG, John

ADAMS, George
ARSONIADIS-STEIN, Kaity
BERNARD, Peter
BOSKOV, Steen
BOUCHER, Peter
BROMLEY, John
CHAPELSKI, Shelley A..
DEAN, Kenneth
DUNBAR, Rodney
EGGER, Doreen
ELLIS, Edmund G.
FULTON, Bonnie
GIASCHI, Chris

MISSION STATEMENT
“To provide the maritime industry
with a set of practical rules and
experienced arbitrators and
mediators in order to promote and
achieve the efficient and impartial
resolution of maritime
disputes and claims in Vancouver.”

Peter Swanson Daryl Raibl
Peter Wright
Alan Grimston
Clyde Jacobs
Peter Russell
Donald Tanner
Fred Joplin
Jack Cunningham

President for Life
Peter Wright

Administration for the VMAA.....Mariam Riad

Arbitrating Members

Former Presidents

Honorary Life
Arbitrating Members
GRIMSTON, Alan
WRIGHT, Peter

Individual
Supporting Members
BILKHU, Sukhvir
CALDWELL, Brad
CHEUNG, Steven

DEFILIPPI, Richard
DOUST, David
LAHAY, Peter
MCFETRIDGE, William
MCIVOR, Jane
NELSON, Phillip
O’CONNOR, John
PAPADIMITRIOU, Georgia
PYNE, Stephen
SMITH, John
SUSANTHAN, Sam

Corporate
Supporting Members
ACGI SHIPPING INC.
ALEXANDER HOLBURN BEAUDIN &
LANG LLP
ASSOCIATION OF MARINE
SURVEYORS OF BC
BERNARD LLP
CHAMBER OF SHIPPING OF BC
COLLEY WEST SHIPPING LTD.
EMPIRE GRAIN STEVEDORING
FAIRMONT SHIPPING (CANADA)
LTD.
GRIEG STAR SHIPPING
(CANADA) LTD.
ISLAND TUG & BARGE LTD.
NOWADAYS MARITIME
PARRISH & HEIMBECKER LTD.
VALLES STEAMSHIP
WHITELAW TWINING

BC SHIPPING
NEWS

Commercial Marine News for Canada’s West Coast.

www.bcshippingnews.com

The Vancouver Maritime
Arbitrators
Association's
2015 Newsletter

In This Issue
Arbitrating Members / VMAA Board
Letter from the President
— Kaity Arsoniadis-Stein
Board Member Spotlight
— John Young
VMAA Seminars
Rightship
— by Jane McIvor
Maritime Labour Convention 2006
— by Daryl Raibl
Evolution of Tanker Safety
— by Peter Bernard

Ships to Classical
Calm 1948
By B.C. Binning, 1948
Bertram Charles Binning
(1909-1976) was the founder
of The University of British
Columbia department of Fine
Arts and is considered one
of British Columbia’s major
twentieth- century artists. The
main theme running through
his body of works was nautical
as he loved boating and the
sea. His lovely wife, Jessie
Binning, who also loved the
sea, passed away at the
age of 101. Her elegance
and grace will always be
remembered.

VMAA Arbitration Awards / Red Hand Rule
How to Write an Enforceable Arbitration
Award — by J.J. McIntyre
Time Limits for the Recognition and
Enforcement of Foreign Arbitration Awards
— by Peter Swanson
In Memoriam
— Professor William Aubrey Tetley
VMAA Student Award

Ms. Binning had given the required
permission to publish this work.

Newsletter Production
Editor

Kaity Arsoniadis-Stein

Assistant Editor

Georgia Papadimitriou

Marketing

Bonnie Fulton and Daryl Raibl

Layout

Jane McIvor/BC Shipping News

Special thanks to Mariam Riad, J.J.McIntyre and our advertising sponsors.

Vancouver Maritime Arbitrators Association
#100 - 1111 West Hastings Street
Vancouver, BC Canada V6E 2J3
T: 604.681.2351 / F: 604.681.4364
Web: www.vmaa.org

Letter from the President

Kaity Arsoniadis-Stein LLB, LLM

President and Director, VMAA
President & Secretary-General, International Ship-Owners Alliance of Canada
The use of arbitration has ancient routes and
can be traced as far back as 337 B.C. when
Philip of Macedonia, father of Alexander the
Great, used arbitration to settle territorial disputes of certain Greek states. More recently,
resolving disputes outside the courts by alternative means, such as mediation and arbitration, has been used for over 300 years and
throughout the history of the Baltic Exchange,
where arbitrations were conducted by the shipbroking fraternity at Threadneedle Street, in London, England. To quote the famous Lord Mustill, Lord
Justice of Appeal, “Commercial arbitration must have existed since the dawn
of commerce. All trade potentially involves disputes, and successful trade
must have a means of dispute resolution other than force.” (Journal of International Arbitration (1989)).
The VMAA was founded in 1986 and since then has been an active notfor-profit association promoting Vancouver as a preferred forum for mediation and arbitration. Arbitration is not only far more cost effective, less formal
and speedier than the usual court process, it is also confidential and private.
Furthermore, having a domestic forum to deal with Canadian disputes, which
would otherwise have been resolved in London or New York, or other international arbitration forums, has been a positive benefit to the industry. The
VMAA provides a user-friendly set of mediation and arbitration rules and parties play an active role in selecting arbitrators from an extensive roster of arbitrators who have a broad range of experience including ship owning, chartering, marine insurance, brokering, ship operations and management, marine
surveying, freight forwarding, terminal operations and maritime law. On this
note, I would like to stress the importance for our arbitrators and mediators to
ensure that they have registered proceedings with the VMAA in order to raise
awareness of the number of cases that occur locally in Vancouver.
This issue of the Resolution includes interesting articles from local experts
in arbitration who give insights on how to write an enforceable VMAA arbitration award and the need to observe time limits for the recognition and enforce-
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ment of foreign arbitration awards. We are
also fortunate to publish Peter Bernard’s
article on The Evolution of Tanker Safety
— a must read for all British Columbians,
given the heightened concern regarding
tanker traffic on Canada’s west coast.
I now wish to take a moment to recognize
my fellow board members who continuously
devote their time to the VMAA. The VMAA
depends on an active, volunteer board to
carry on with its activities. Also, a note of
thanks to Mariam Riad, our secretary, the
Chamber of Shipping BC, and all those in
the community who support the VMAA and
attend our seminars throughout the year.
Finally our gratitude goes to Jane McIvor,
our newsletter contributors and our advertising sponsors who make this publication
possible.
In closing, I wish to divert and send a
strong message to encourage all readers
to increase womens’ representation on
corporate boards. The Canadian government has been pushing a progressive
initiative under the strong leadership
of Minister Kellie Leitch. The message
is clear: women on corporate boards
creates diversity and results in heightened
innovation, retention and strong performance. As an industry, we need to work
hard at improving our numbers in the
shipping industry as we are not keeping
up with the others!

Board Member Spotlight

John Young

Director and Corporate Secretary, VMAA
John has been a member of the VMAA
Board since 2008 and our Corporate
Secretary since 2010.
He attended pre-sea training school
in North Wales, U.K. from the age of 14
and a half. At 16 years old, John went to
sea as a deck cadet with Ellerman Lines
(UK) sailing to India, the Persian Gulf,
East Africa and Canada.
After obtaining his 2nd Officers certificate, and having met a young lady
in Montreal, he joined Canadian Pacific
Steamships. In 1969, John obtained a
position as a stevedoring superintendent
and went ashore in Montreal.
John was offered a position to work in
Bermuda after having gained further experience in agency and marine and cargo
surveying. An investigation trip to Bermuda was enough to convince him that pink
sandy beaches was a fair trade for snow
and shovel and so, in 1979, John accepted a position as Operations Manager with
Hampton Shipmanagement.
For the next 20 years, John operated,
at the same time, up to 20 time chartered
bulk carrier vessels up to and including
Panamax size. He gained considerable
experience in time and voyage charter
parties; including dealing with arbitrations on those occasions when disputes
could not be amicably resolved by negotiation.
Eventually, the time came when a
move back to Canada was prudent,
and in 1999, John started working with
Fairmont Shipping, Vancouver, in their
Chartering and Operations Department
where he continues to work as Assistant
Vice President mainly dealing with time
charterers; this time wearing the owner’s
hat.
Since joining the Board of the VMAA,
John has mainly been involved with
membership matters including instigating the successful Corporate Supporting Membership category. He is also
the Vice Chairman of the International

Sailors’ Society – Canada (ISSC)
which is involved in the welfare of
seafarers who visit Canada.
He is married to Ann and has
two daughters, Nathalie in Bermuda and Johanne in Vancouver.
One day, John threatened to
follow in the footsteps of our late
Board member Fred Joplin, and
wear his Bermuda shorts to a
meeting but realizes that to do
this he will have to lose a few
pounds.
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VMAA Seminars

Rightship’s Ship Vetting Information System
As an indication of the keen interest in the subject of vessel safety and risk management, the first joint VMAA/
International Shipowners Alliance seminar on May 28, 2014,
featuring Anuj Chopra, Vice President, Americas, RightShip,
was sold-out. Chopra, a 30-year veteran of the maritime
industry, provided a detailed look at RightShip’s Ship Vetting Information System (SVIS) — a comprehensive online
vetting tool designed to help charterers and shippers manage risk by identifying and eliminating substandard ships
from their supply chain.
Rightship is a global organization formed in 2001 with
major shareholders Cargill, BHP Billiton and Rio Tinto to
assist in vessel management by identifying suitable vessels for trade. By 2013, Rightship’s database contained
information on more than 70,000 vessels.
Recognizing that risks from using substandard ships can
add costs, undue delays and even crew casualties, Chopra
described a simple star-rating system (from one to five
with five being the best) that has been developed through
the collection of data on ships (e.g., the ship’s structural
integrity, competence of owners, managers and crew,

and past casualties and incidents). Armed with this information, charterers and shippers of dry bulk, petroleum,
chemical and gas vessels can easily identify and evaluate potential risks. The SVIS is complemented by expert
advice and support from RightShip professionals.
Additional factors that make up the 57 feeds that are
put into an algorithm to determine potential risk, also
focuses on carbon emissions and efficiencies.
“The SVIS gives RightShip clients the ability to predict
and anticipate issues that might arise during a voyage,”
said Chopra. “Armed with the right information, shippers are able to take pro-active steps to address these
issues.” Chopra further noted that RightShip services
are often tailored to the specific needs of each client and
is a cost-effective way to gain a competitive advantage.
“By working with RightShip, clients have realized cost
savings through better delivery times, lower insurance
costs and fewer casualties. Ultimately, all of these benefits protect and enhance your reputation.”
Noting that Rightship and the SVIS allow charterers to
be pro-active in vetting ships to address issues early on,

RIGHTSHIP

VMAA Directors (left to right): Kaity Arsoniadis-Stein, Peter Wright, Casey McCawley, Daryl Raibl, Anuj Chopra (Vice President,
Americas, RightShip), Oscar Pinto (Chairman, ISAC), Bonnie Fulton, Dennis Wong, David Read, and John Young

Chopra advised against using the
recommendation for more than one
trip or charter party agreement. “The
risk recommendation is only valid for
a particular customer at a particular
time,” said Chopra. “Each voyage
adds another layer of data that can
be processed, adding more details

for subsequent analyses.”
Following Chopra’s presentation,
questions raised by attendees provided additional insight into Rightship’s vetting system and operating
model. When asked about costs,
Chopra noted that, while dependent
on the ship and the services re-

quired, costs were a “sliding scale”
but that Rightship “has never pushed
for profit” but rather, was governed
by three principles: supply chain efficiencies, sustainability and safety of
the seafarer.
To learn more about RightShip,
visit www.rightship.com.
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VMAA Seminars

MLC 2006: The Seafarer’s Perspective

By Daryl Raibl, Director, VMAA — General Manager, CTL Westrans Shipbrokers.
On an overcast Monday in October of last year, the
Vancouver Maritime Arbitrators Association hosted a very
topical luncheon presentation at the BENTALL 5 Conference room. Thirty-nine members of the local maritime
community attended a well presented topic on the recent
Maritime Labour Convention (2006) which was brought
into force on August 20, 2013.
Prior to the new Convention, there existed issues within
the ILO of inconsistency and in 2001 an agreement was
reached, as presented by Mr. Bing Lin, to consolidate
some 68 different conventions that would ultimately lead
to increased ratification, enhancing and making more
effective a global standard. The intention was to create a
fourth pillar to stabilize and standardize a higher quality of
shipping, based on the standards already set via SOLAS,
MARPOL, STCW and the ILO (within the MLC).
The Maritime Labour Convention, which was agreed in
2006 and came into force in 2013, is known as the Seafarer’s Bill of Rights. It has ultimately been ratified by 51
countries representing about 76 per cent of world gross
tonnage. At the October luncheon, to present the main
points of this new Convention, nearly seven years in the
drafting, were three very competent individuals representing Class, Port State Control and ITF.
From Class NK was Mr. Bing Lin, General Manager,
Senior Surveyor, Marine Management System Auditor and MLC Inspector. Along with him, was Transport
Canada representatives, Captain Ranjeet Pawar, Senior
Marine Inspector and his colleague Paramjeet Mangat,
Senior Manager. As keynote speaker, from the International Transport Workers Federation, was the very well-known
Peter Lahay, National Co-ordinator for the ITF Canada.
The new Convention is divided into Articles, Titles,
Regulations and Recommendations. Within the five Titles, the regulations and recommendations deal with the
following
• Title 1: Minimum requirements for seafarers
• Title 2: Conditions of employment
• Title 3: Accommodation
• Title 4: Health protection
• Title 5: Compliance and enforcement
The presentation highlighted the different stages at
which existing ships or new ships will be required to apply for and obtain their Certificates (of compliance). One
of the main keys that needs to be implemented is that the
Convention must be under national legislation. Potential
problems exist if there are differences between national
provisions of each state ie; flag to flag. As highlighted by
Transport Canada speaker, Mr. Bing Lin, “Port State Con-

Captain Ranjeet Pawar, Peter Lahay and Bing Lin.

trol will also need to enforce the Convention even upon
countries that have not ratified the MCL.”
It was also noted, there are some exemptions granted
by authorities for vessels of less than 3,000 grt, or passenger or special purpose-built ships (e.g., where issues
relating to requirements of individual sleeping rooms,
floor areas or where requirements for day rooms for certain officers might exist). There also continues some debate on what defines a “seafarer” as the MLC applies to
“all seafarers”. Can that definition be applied to a Sea
Pilot, repair workers, temporary entertainers, cadets or
research persons, each bringing a different slant on the
interpretation of ‘seafarer’.
The improvements seem obvious with the implementation of the Convention. A structure of fairness becomes
global, as improved living and working conditions are
reached and substandard ships will ultimately be eliminated, based on flag state inspection and Port State Control. During the presentation, a total of some 14 areas
of improvement were succinctly detailed such as: a) the
minimum age of seafarers (not below 16 years); b) individuals must be medically fit for sea service; c) training standards (SRPS); d) recruitment and placement; e)
signed employment agreements; f) regular monthly wages (paid!); g) registered hours of work and rest; h) manning levels; i) accommodation and recreational facilities;
j) food and catering; k) medical care onboard and ashore;
l) health and safety protection; and, most importantly m)
a safe onboard complaint procedure.

Maritime Labour Convention

MLC 2006: The Seafarer’s Perspective (Cont’d)
The NKK presenter said, “The role
of Class in the specific case of NK is
detailed as, carrying out and reviewing
measures and plans as drawn up by the
ship owner to comply with the MLC 2006
as well as national laws and regulations.
Subsequently, NK carries out inspection and verification of conditions and
implementation of plans onboard for the
seafarer’s working and living condition
under Flag State authority.” In closing
off their portion of the presentation, Mr.
Bing Lin explained that “Class NK offers
the voluntary verification service to verify
the compliance of the MLC 2006 requirements to the non-ratified flagged ships.”
As if to make a perfect presentation
example, less than a month after bringing the MLC into force, two instances of
the impact of the new Convention played
themselves out. Mr. Peter Lahay pointed
out “….within a month of MLC coming
into force, two ships have been held by
port-state control.”
The Transmed controlled, 84,094-dwt
Lia M (built in 2013) was detained in
Canada in September, while the 2,700dwt supply ship Atlantic Carrier (built in
1974) was detained in Denmark. Neither had a wage agreement in place.
Peter was quick to state, “It’s great to see
the MLC in action. These were serious
infringements and remedial action has
been swiftly taken.” Truly, these detentions are a wake-up to ship owners who
are not complying with the MLC and a
further reminder to those countries who
haven’t yet ratified that they need to.
Mr. Lahay spoke specifically to this
example and prefaced his statements
with, “We should be proud that Canada
has stepped in/up...” He says the
entire situation was resolved and the
vessel was released, crew being paid
what they were owed without fear of
retaliation against the seafarer OR any of
their family members. “I think it’s a great
convention, provided more countries and
flag states ratify AND the port state and

flag state entities come down hard and enforce the convention at all ports,
because I know the ITF will.”
The duties of the ITF:
• Flag State has primary responsibility for compliance, including implementation
• Port State deals with enforcement
• Limited inspection for certified ships, more detailed inspection for
those uncertified
• Level-playing field concept ‘no more favourable treatment’
ITF Roles and Responsibilities:
• Responsibility for MLC, 2006 compliance & enforcement:
• Flag State to Port State
• Responsibility for monitoring & supporting effective implementation of
MLC, 2006
• ITF & national unions ITF Inspectors
As for Port State Control, it will be for them to inspect ships and policing
that ships and ship owners comply with the Maritime Labour Convention.
To this end, Transport Canada surveyors will need to be well aware of the
requirements of the MLC.
The session ended promptly at 1:30 but questions and answers carried
on for a good period of time. Obviously a topic of great interest both then
and for the foreseeable future.

VMAA Seminars
The Evolution of Tanker Safety
By Peter G. Bernard Q.C.

With heightened awareness of tanker traffic on the West Coast of
Canada, it was not surprising to see a remarkable turnout to Mr. Peter
Bernard’s seminar on the Evolution of Tanker Safety. Peter Swanson had
the honour of introducing Mr. Bernard and as you can well imagine, there
was no shortage of questions. Following below, we have a full article
summarizing the talk.

The pristine coastal environment of British Columbia is a priceless
treasure. I have travelled the whole of the Inside Passage and Haida
Gwaii many times over the past 30 years. I need no convincing.
The economic health of Canada, a large country with a small population, is dependent to a significant degree on a relatively limited list of
economic activities. It seems clear that resource-based industries will
continue to be a vital part of any economic success to be achieved in
the foreseeable future.
People who oppose oil tankers seem equally intense and convinced
about the risks of oil-carrying vessels on the B.C. coast.
What information does a person need to reach a clear and reasonable decision on the degree of acceptable risk? Some background on
what I call the evolution of tanker safety might enable the parties to
make more informed assessments of the issues.
The first carriage of oil in ships was in 1860. The first ship to carry oil
using the ship’s hull as the tank was in 1880.
By 1883, the builders were creating subdivisions, usually three
across port, centre and starboard with bulkheads across the vessel to
limit the size of cargo stowage areas.
By the 1940s, the T2 tanker was carrying oil worldwide. When the
Suez Canal was closed in 1956, much larger vessels were developed. These included very large crude carriers and ultra-large crude
carriers, the largest of which was 549,000 tonnes.

On March 8, 1967, the Torrey Canyon,
heading for the oil port at Milford Haven,
Wales, was directed by her captain to
take a shortcut. The ship ran aground on
Seven Stones Reef. About 145 million
litres of oil — 80,000 tonnes — washed
onto the beaches of Britain and France
as the vessel sank to the bottom after
being bombed by the Royal Air Force and
ignited to burn the oil.
The British and French cleanup cost
was approximately $16 million. Needless to say, there was a large public and
government reaction. Undoubtedly less
known was the significant reaction by the
shipping industry.
The International Maritime Organization, established in 1948 by the United
Nations as the International Governmental Maritime Consultative Organization, developed a series of international
regulations. These today form the basis
of international law on ship safety, construction, operation, manning and management. The 205 governments that belong to the IMO implement and enforce
the conventions by way of domestic legislation.
Initially, the IMO concentrated on prevention of accidental pollution, liability and
compensation, along with mitigation and
cleanup of any oil discharge. The early
regulations dealt with vessel design, construction and operation. Tank sizes were
limited, and damage and stability issues
were addressed.
The International Convention on Marine Pollution came into force in 1973,
and has been updated on numerous occasions since to deal with oil, noxious liquids, sewage, garbage and air pollution.

Tanker Safety
The Evolution of Tanker Safety (Cont’d)

Seaborne oil trade has significantly increased since the 1980s while oil spills have significantly decreased.

The convention prohibited discharge of the pollutants except under specified and limited conditions
designed to prevent damage to the
coastal and ocean environment.
In 1992, an amendment was put in
place to require tankers over 5,000
tonnes built after 1995 to be doublehulled. This means that the bottom
and sides of the vessel and the tank
enclosure are two separate, watertight layers.
The Civil Liability Convention 1969
established a practical and workable basis for ensuring compensation in the event of an accidental oil
discharge. The shipowner and his
insurer were to be liable for damages
resulting from an oil discharge without the need for the aggrieved party
to prove fault. All tankers over 2,000
tonnes were required to have insurance, proof of which was to be car-

ried on board. In addition, any claim could be made against the insurer
directly.
In the early years, a three-tiered system of compensation was put in place.
The ship’s liability was limited to $18 million. The next level of compensation
was funded by oil producers and receivers under the Fund Convention. The
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Tanker Safety
The Evolution of Tanker Safety (Cont’d)
third level was the Tanker Owners Voluntary Agreement
concerning liability for oil pollution. A further supplement
was provided by the oil companies under a similar form of
compensation scheme, CRISTAL.
Significant steps were taken by nations to deal with
co-ordinated response and cleanup, and to work together to assist where required in trans-border pollution
incidents. The International Convention on Oil Pollution
Preparedness Response and Co-operation 1990 sets
out a framework for international co-operation on pollution response and at the same time requires that ships
have onboard a detailed pollution emergency plan.
Recognizing that pollution-causing accidents are often
a result of human error, the shipping world has implemented and upgraded standards of safety and training.
The Safety of Life at Sea Convention and the Convention on Standards of Training, Certification and Watch
Keeping have contributed to the knowledge and awareness of the personnel on board vessels concerning safe
and responsible practices. In addition, the 1993 IMO
International Safety Management Code requires management of all vessels to conduct audits and get reports
from shipboard personnel to demonstrate the safety pro-
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cedures are being followed. Much of the emphasis of
the procedures is on the environment.
The government of a nation being visited by a foreign
ship has the authority to inspect the vessel, equipment
and crew and to require remediation or if necessary to
detain the vessel. These Transport Canada inspections
are in addition to inspections by the country where the
ship is registered and by classification societies — which
set standards for different types of vessels — to ensure
that the ship is free from defects.
Canada has adopted all these international standards,
along with numerous others. The regulatory regime in
Canada under the Canada Shipping Act, the Migratory
Birds Convention Act and the Environmental Enforcement Act provide for fines, the largest of which could
be $6 million for the first offence and $12 million for the
second offence of discharging oil into Canadian waters.
Directors and officers of companies who authorize, direct or acquiesce in the commission of an offence risk
significant penalties, including imprisonment. The civil
liability provisions of the Canadian Marine Liability Act
incorporate the International Convention terms including
the strict liability of the vessel for reasonable cleanup
costs. The provisions include a requirement for a vessel of over 2,000 tonnes carrying oil in bulk to provide
a certificate of financial responsibility endorsed by the
insurer, who can be made directly liable for the ship’s
portion of damages incurred.
Who then pays when a tank ship has caused oil-pollution damage? The Canadian regime has four tiers:
1.Civil Liability Convention and vessel insurance up to
approximately $140 million.
2. The International Oil Pollution Compensation Fund 1992
raises the maximum to approximately $317 million.
3.International Oil Pollution Compensation Supplementary Fund increases the amount to $1.81 billion.
4.The ship-source oil-pollution fund established under
the Canadian Marine Liability Act, overseen by an
independent administrator in Ottawa, adds a further
$155 million if required.

Tanker Safety
The Evolution of Tanker Safety (Cont’d)
The benefits that I believe have resulted from the evolution of tanker safety,
since the Torrey Canyon in 1967, are interesting and instructive. While an absolute guarantee of no spills will never be
given, the records show in 1970-1979 an
average of 24.6 spills per year of more
than 700 tonnes each, while for 2010 to
2012 the average was 1.7.
Many of the voices expressing concern about oil-carrying vessels on
Canada’s West Coast point to the disastrous spill from the Exxon Valdez on
March 24, 1989. A true comparison of
the facts and circumstances at that time
and those existing today demonstrate in
my view that the analogy is not an accurate one.
The use of global-positioning systems
and automatic ship-identification systems,
along with better radar and other navigational equipment
nowpginhorz
place
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tankResolution
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er that would come to Canada, crew train-

Today’s modern tanker — Teekay Shipping’s Kyeema Spirit, an Aframax
vessel typical of the size that visit’s the West Coast.

ing, double hulls, management concerns and action, and perhaps most of
all, experienced and well-trained pilots with escort tugs make any direct
comparison unrealistic. Exxon Valdez had none of the above.
Peter
Bernard is a retired Vancouver lawyer who specialized in mariPage
1
time law for more than 40 years.
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VMAA Arbitration Awards

Arbitration in respect of a ship-building contract
By David S. Jarrett, A Vancouver Lawyer with Bernard LLP

A complex set of arbitral proceedings
in respect of a ship-building contract
was reviewed by the Honourable
Mr. Justice Myers in his Reasons
for Judgment of October 25, 2010
(New World Expedition Yachts LLC v.
P.R. Yacht Builders Ltd., 2010 BCSC
1496).
The underlying commercial dispute
concerned the construction of a 95
foot yacht by a builder with a substantive contract to a subcontractor. A
dispute arose between the buyer and
the builder and a Notice to Arbitrate
was issued by the builder and VMAA
arbitrator J.J. McIntyre was appointed. It was agreed that the arbitration would be conducted in stages

with Phase 1 being a determination
on whether the builder was in fundamental breach of the YCA [Yacht
Construction Agreement] because it
subcontracted major components of
the build to the subcontractor. Phase
2 would determine which of the parties, if any, were in breach of the YCA
and Phase 3, if needed would be to
assess damages.
Companion proceedings were commenced between the builder and the
subcontractor in the Federal Court of
Canada resulting in the arrest of the
vessel under construction.
Mr. McIntyre rendered a decision
on Phase 1 of the arbitration and
determined that the builder had not
breached the YCA by subcontracting
construction to a subcontractor.

Pending the conclusion on Phase
2 of the arbitration, arbitrator
McIntyre was asked to mediate an
agreement between the parties to
obtain the release of the vessel from
arrest. A Security Agreement was
successfully negotiated among the
parties. The subcontractor, builder
and buyer agreed to arbitrate in separate proceedings the subject matter
of the Federal Court action between
the builder and the subcontractor,
also before Mr. McIntyre, allowing
the buyer the right to challenge the
entitlement and amount of compensation due to the subcontractor by
the builder. The buyer was granted
the right to present evidence, crossexamine witnesses and make submissions.
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Arbitration Award (cont'd)

Arbitration in respect of a ship-building contract (Cont’d)
A decision in the second arbitration determined that the subcontractor
was entitled to a substantial award against the builder and that such claim
constituted a valid in rem claim against the vessel.
Mr. McIntyre subsequently rendered his decision on Phase 2 of the
PRYB – NWEY arbitration holding that the buyer was in breach of the
YCA for failing to fund the labour and materials account.
Before the parties could move on to Phase 3 of the arbitration, the buyer
asked Mr. McIntyre to recuse himself for bias. After hearing arguments
on the matter, Mr. McIntyre found that there was no bias in fact and further considered whether a reasonable person looking at the matter would
consider the complaints of the buyer would create a reasonable apprehension of bias and found they would not. Therefore there was no basis for a
recusal by the arbitrator. It was from this decision that the judicial review
was brought before Mr. Justice Myers.
Mr. Justice Myers also examined the complaints of the unhappy buyer
regarding allegations of bias on the part of the Arbitrator. These included
allegations that there were private communications between the Arbitrator
and counsel for PRYB; that there was a familiar relationship between counsel and the Arbitrator as counsel had used the Arbitrator’s first name; that
the Arbitrator had failed to adequately admonish counsel for inappropriate
conduct during the arbitration; that the Arbitrator had failed to adequately
admonish the principal of PRYB from contacting the other side; that the
Arbitrator had enforced the Security Agreement negotiated in a one-sided

In Memoriam
Professor William Aubrey Tetley
We regret to advise that our Honorary
Arbitrating Member Professor
William Aubrey Tetley passed away
peacefully in Montreal on 1st July
2014 at the age of 87 years.
Professor “Bill” Tetley graduated
from the Royal Canadian Naval College in 1945 where he
was Chief Cadet Captain, after which he served at sea as a
Midshipman.
After obtaining his degree, he worked at the firm now
known as Fasken Martineau from 1952 to 1970, becoming
a senior partner and a Queen’s Counsel in 1968. He had
also served as a City Councillor and as a member and Cabinet Minister in the Quebec National Assembly from 1968 to 1976. Since 1976 he had been
Professor of Law at McGill University and a Visiting Professor and Lecturer at many other
Universities around the world.
In 1995, he was awarded the Order of Canada and was also the recipient of many other
international awards and honours.
Professor William Tetley was without doubt the most well know Canadian maritime
lawyer and an author whose books on international maritime law have become the accepted
text on areas such as Conflicts of Laws, Maritime Liens and Mortgages, and Marine Cargo
Claims which have been translated into many languages.
He will be sadly missed. Our condolences to his wife Rosslyn and his family.

manner; that the Arbitrator had erred in
a decision regarding counsel for PRYB’s
right to claim a solicitor’s lien on a GST
refund negotiated with the Canada Revenue Agency; and that the Arbitrator had
provided an Affidavit in the Judicial Review
setting out the agreement of the parties to
the Arbitration as to which arbitration rules
applied. Mr. Justice Myers examined each
allegation and determined there was no
basis for a reasonable person acquainted
with the facts to conclude the Arbitration
was consciously or unconsciously biased.
The application for a judicial review was
dismissed. Justice Myers noted that the
complaint of the buyer was that it had suffered a string of losses. That does not
give rise to a reasonable apprehension of
bias. Litigation (and arbitration) is not the
result of a flip of a coin so that statistically
a party should win some of the time.
Subsequent to the judicial review, the
Arbitrator determined the extent of the
damages due to the builder as a result
of the contractual breach and rendered
further decisions regarding priorities between the builder and a mortgage holder
and costs. All attempts to have the Arbitrator’s decisions judicially reviewed were
unsuccessful.
Note: While we encourage our maritime
community to use the VMAA Arbitration
Rules, the above case demonstrates that
arbitrations in maritime disputes are taking place in Vancouver using other procedural rules, in this case the International
Commercial Arbitration Rules of the British Columbia International Commercial
Arbitration Centre. The Rules chosen are
dependent on the agreement of the parties. Contracts should specify when they
are being negotiated if the parties intend
the VMAA Arbitration Rules to govern their
dispute. Decisions in arbitration matters
may remain unknown to anyone but the
parties themselves due to confidentiality
provisions, unless one of the parties to an
arbitration attempts to challenge the result,
or to enforce the Award of the Arbitrator.

ICMA

International Congress of Maritime Arbitrators XIX
Shanghai, China
May 10 to 15, 2015
The 18th International Congress of
Maritime Arbitrators (ICMA) was held in
Vancouver during May 2012, and successfully hosted by the VMAA for the
second time — the first time being 21
years earlier.
At the Pan Pacific Hotel during five
days, over 130 delegates from more
than 20 countries heard presenters deliver 50-plus papers on various subjects
related to maritime arbitration.
Next year, ICMA 19 will be hosted by
the China Maritime Arbitration Commission (CMAC), in Shanghai, China from
May 10 to 15, 2015.
At the congress in Vancouver during
2012, there was an excellent attendance
by delegates from across our country. We
encourage participation at ICMA 2015 in
Shanghai and hope that there will again
be a strong Canadian presence.
Two of our Past Chairmen and current
VMAA Directors are involved in the organization of ICMA 2015 — Daryl Raibl
is a member of the Steering Committee
and Peter Swanson is on the Topics and
Agenda Committee. The deadline for papers is 15 November, 2014 for the summary and 15 March, 2015 for presentation of the final paper.

Should you be interested in visiting Shanghai next year to attend this
Congress/present a paper, then please review the official website which is:

www.icma2015shanghai.com/index.php

Members of the Vancouver Maritime Arbitrators Association Organizing
Committee for ICMA 18, held in Vancouver in 2012.

Members of the China Maritime Arbitration Commission, in Vancouver for ICMA
18, are getting ready to host ICMA 19 in Shanghai.

Professional Development

How to Write an Enforceable VMAA Arbitration Award
By J.J. McIntyre
As an arbitration award is
expected to be final and
binding on the parties to
the dispute every arbitration
tribunal should do its best
to make sure the Award it
makes is enforceable at law.
This does not mean a guarantee that the Award will be enforceable under the laws of
whatever country the winner chooses to enforce it. It does
mean that the eventual result of every arbitration should be
a final award that is, on its face, capable of being enforced.
Rule 47 of the VMAA Arbitration Rules states:
The award shall be in writing and shall be signed by
the sole arbitrator, or by a majority of the Tribunal if
there be more than one, so long as the reason for any
omitted signature is stated, or by all if unanimous. A
partial or total dissent may be signed by the dissenter
and included with the majority award (Appendix C).

Rule 51 of the VMAA Arbitration Rules sets out what the
content of the award must include:
The award shall state its date, the place of arbitration
and the reasons upon which it is based, unless the parties have agreed that no reasons are to be given or the
award is an agreed settlement.
Therefore a VMAA Arbitration Award must be: 1) in writing; 2) dated; 3) signed; 4) indicate the place of arbitration
(i.e. the seat of arbitration); and 5) state the reasons upon
which it is based or state that the parties have agreed that
no reasons need be given (e.g. a “baseball” arbitration).
Generally speaking, to be enforceable in any jurisdiction in which a party may have assets, a VMAA Arbitration Award in an international commercial arbitration
has to meet those criteria that are set out in the 1958
UN Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (the “New York Convention”).
The New York Convention specifies in Article V when
a signatory State may refuse to recognize an arbitral
award. These grounds may be summarized as: a) incapacity by law of the parties to arbitrate; b) unfairness
in the proceedings; c) excess of jurisdiction in the Tribunal deciding an issue not referred to it; d) composition of the Tribunal not in accordance with agreement
of parties or the law; and e) the award not yet being
binding.
Under the New York Convention, a competent authority in the state where recognition and enforcement is
sought (i.e. the Court) can also refuse to recognize and
enforce an award if it finds either that the subject matter
of the dispute is not capable of being settled by arbitration under the law of that country, or that it would be
contrary to the public policy of that country to recognize
and enforce the award. An example of the latter might
be an instance in which the losing party was ordered
to do something that was illegal under the laws of that
State (such as being directed to pay a criminal rate of
interest).
Keeping in mind the grounds for refusing to recognize
an arbitral award, what should be included in an Arbitration Award?
Redfern and Hunter on International Arbitration, 5th
ed., suggests that awards will often begin by setting out
the names and addresses of the parties, and the names
and contact details of their representatives in the dispute.
The award will usually contain a brief narrative setting out
a number of facts relating to the arbitration. These may
include the identification of the arbitration agreement or
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document containing the arbitration clause, a brief description of the disputes that have arisen between the
parties, the relief claimed, the way in which the arbitration tribunal was established with dates and any specific
procedural agreement of the parties or rulings of the arbitral tribunal.
In addition, I would recommend that the positions of the
parties on the issues, and the law, if any, to be applied to
those issues should also be set out. This is to preclude
any claim by a party after an unhappy verdict that the
arbitrator(s) should have done something different from
what they or their representatives submitted during the
arbitration proceedings.
Having set out the background to the decision, the
arbitrator(s) must then reach a verdict on the issue(s)
submitted to the tribunal for determination. This may
have to be preceded by a finding of which facts, if there is
a dispute on the facts, the arbitrator(s) have accepted as
proven before them.
The actual award should be expressed along the lines of
‘we find’, ‘we award’, ‘we order’ or similar language. If there

is more than one Respondent, then you as arbitrators need
to be clear which party is required to do what is ordered.
Reasons should be as concise as possible and include
only what is necessary, according to the nature of the dispute. Keep in mind that if the amount of the dispute at issue is only $10,000 the parties will not be happy spending
that amount again for you to write a decision. The more at
issue, the more extensive the reasons are likely required
to be.
With those principles in mind, and in order to meet the
requirement of setting out the place of the arbitration in
the Award (and considering that VMAA Arbitrations are
required to be registered — Rule 18, VMAA Arbitration
Rules), I would recommend a modification to Appendix C
of the VMAA Arbitration Rules. If you use the suggested
format (previous page) as a guideline for writing your arbitration award (using as many numbered paragraphs as
needed), you will have written a VMAA Arbitration Award
in an international commercial arbitration that is capable,
on its face, of being enforced in most jurisdictions that are
signatories to the New York Convention.
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IN THE MATTER OF AN ARBITRATION
PURSUANT TO the agreement dated [
] between the parties to submit a dispute to arbitration
before:
Seat of Arbitration: Vancouver, Canada VMAA Registration #2014/ /
Between:
X, of [
], Vancouver, B.C. (“Claimant”)
and: Y, of [
] (“Respondent”)

AWARD

We, [
], [
] and [
], having been duly appointed arbitrators in the dispute existing
between X, (the Claimant) and Y, (the Respondent), and having heard all the allegations and proofs
of the parties, after due deliberation, do hereby determine and award as follows:
1. Set out who the parties to the dispute are and their representatives.
2. Set out what the dispute is between the parties — what it is that you been asked to decide.
3. Set out the history - how has the dispute been submitted to arbitration, i.e. under a contract, or
by the informal agreement of the parties? If the former, what is the wording of the arbitration
clause?
4. Set out the history of how the Tribunal has been appointed.
5. Set out the procedure followed in the arbitration, including the dates for events. How was
procedural fairness accorded?
6. What system of law governs the arbitration? Is it specified in the contract in dispute? Is it the
law of the seat?
7. What are the relevant facts that are not in issue or that are agreed by the parties?
8. Set out the submissions of the parties on any facts in issue and the law applicable to the
dispute.
9. Set out the remedies the parties are seeking.
10. Findings on facts that may be in dispute, using language such as, “on the evidence before the
Tribunal, we find the following facts have been proven...”
11. Findings on the law applicable to the dispute. “We find that the law which applies to this
dispute...
12. The Award — “Considering, the facts found proven and the law applicable, we order that...” (set
out the remedy that the Tribunal considers appropriate).
13. Any issues remaining to be decided — e.g. costs.
SIGNED, at [ ], British Columbia, Canada
this [ ] Day of [ ] , 20[ ] .
(Chairperson)

Foreign Arbitration

Time Limits for the Recognition and Enforcement of Foreign
Arbitration Awards
Peter Swanson, Past President and Director, VMAA
Senior partner, Bernard & Partners.

When looking to recognize and enforce
a foreign arbitral award in Canada
(whether federally or provincially) one
must consider whether there is a specific time limit after which recognition and
enforcement will not be permitted. This
issue arose in the case of Yugraneft
Corp. v. Rexx Management Corp., 2010
SCC 19, [2010] 1 SCR 649. In Rexx the
applicant was unsuccessful in having an
award from the International Commercial Arbitration Court at the Chamber of
Commerce and Industry of the Russian
Federation recognized or enforced in
Alberta. The Court concluded the time
for doing so had lapsed.
By way of background, Alberta (like
virtually all other jurisdictions in Canada)
has incorporated into its domestic law
the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(the “Convention”) and the UNCITRAL
Model Law on International Commercial
Arbitration (the “Model Law”). Neither
the Convention nor the Model Law have
a specific time limit for the recognition
and enforcement of an arbitral award.
Both the Convention and the Model law
set out specific grounds for refusing to
recognize and enforce a foreign arbitral
award, but there is nothing said about
the time within which that must be done.
The Convention, however, at Article III,
provides as follows:
Each Contracting State shall recognize
arbitral awards as binding and enforce
them in accordance with the rules of
procedure of the territory where the
award is relied upon, under the conditions laid down in the following articles.

There shall not be imposed substantially more onerous conditions or
higher fees or charges on the recognition or enforcement of arbitral
awards to which this Convention applies than are imposed on the recognition or enforcement of domestic arbitral awards. (emphasis added)
This Article, it turns out, was important in the Supreme Court of Canada’s determination that there was indeed a time limit in Alberta (2 years)
within which proceedings to recognize and enforce a foreign arbitral
award must be commenced. The Supreme Court concluded, in essence,
that the Alberta Limitation Act, which sets out various time periods for
the commencement of a civil proceeding, applied to the recognition and
enforcement of a foreign arbitral award, even though it is commonly accepted under Canadian law that limitation legislation is not “procedural”
law, but rather is “substantive” law.
It was argued in the case that Article III quoted above could not be
referring to the limitation provisions in the Alberta Limitation Act, since
those laws are not “rules of procedure” but rather are “substantive” laws
of Alberta. The Supreme Court of Canada disagreed, holding as follow:
[27] It is true that the majority in Tolofson held that, in a conflict of laws
context, limitation periods should, as a general matter, be treated as
substantive in nature, so that a claim will be subject to the limitation
period of the lex loci delicti (or, in this case, the lex loci contractus). However, the question in this case is not whether Canadian law considers
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limitation periods to be “substantive” or “procedural” in nature.
Rather, the question is whether local time limits intended to apply to recognition and enforcement fall within the ambit of “rules
of procedure” as that term is used in art. III of the Convention.
[28] The answer to this must be yes.
The Supreme Court of Canada concluded that the Alberta Limitation Act was intended to be “a comprehensive and exhaustive
limitations scheme applicable to all causes of action except those
excluded …” They went on to hold that a civil proceeding before
an Alberta court to recognize and enforce an arbitral award was
a “remedial order” within the terms of the Limitation Act and was
therefore subject to the general 2 year limitation period. As such,
despite various other arguments, the Court concluded that it was
too late to recognized and enforce the subject award in Alberta.
While this case specifically involved the law of Alberta, it is certainly arguable that the recognition and enforcement of a foreign
arbitral award would likely be treated in a similar manner in other
Provinces and Federally, but this determination, and the applicable
time limit, would depend on the specific wording of the local limitation legislation. Under Federal law, an award involving maritime
legal matters would likely be subject to a 3 year limitation, if any.
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VMAA Award to BCIT
By Daryl Raibl
Director, VMAA

It was my great pleasure, on behalf of the
Vancouver Maritime Arbitrators Association,
to present our annual award to one young
graduate of the BCIT Nautical Sciences
and Marine Engineering programme. Our
criteria for the VMAA award is the combined
highest marks in courses Nautical 2090
and Nautical 1209, within the four year program. Both courses are comprehensive and
challenging and include exposure to legal
applications and material maritime arbitrations and mediations.
This year’s recipient is truly an outstanding candidate. Mr. Brock Kitzel, has
received glowing reports from the Masters
he has served under, on at least four Canada Steamship Lines vessels during his
co-op program. According to his instructors
and facilitators, he has acted as a valuable
ambassador to the BCIT Nautical Sciences
program, volunteering time to take an
active role in speaking of his experiences
at sea. Academically, Mr. Kitzel is at the
top of his class with an aptitude to comprehend navigation concepts at a Masters
level in the future. He was also nominated
by his peers as the class valedictorian.
The ceremony was well attended by
the Board of Governors, Associate Dean
and many of the students instructors, parents, friends and relatives of the graduates
along with representatives from the local
and international industry. These included
Parliamentary Secretary to the Minister of
Finance, the Honourable Andrew Saxton
and representatives from the Pacific Pilotage, Chamber of Shipping, B.C. Ferries,
Lloyd’s Register, Algoma Central Corporation, Transport Desgagnés, Oak Maritime,
and B.C. Shipping each offering congratulations and words of wisdom along with their
specific awards. The list was impressive
indeed.
The Vancouver Maritime Arbitrators
Association is a non-profit organization
formed in 1986 recognizing the important
role arbitration and mediation plays in the
resolution of marine disputes. The VMAA
provides easy access to arbitrators and mediators and offer rules that facilitate timely
and cost effective dispute resolution. The
organization is dedicated to seeing Vancouver grow as a maritime arbitration and
mediation centre given its location between
Asia and Europe and the extensive marine
experience available.

Daryl Raibl presents BCIT student Brock Kitzel the VMAA award.

It was a very inspiring event, to experience the elation of these energetic
young individuals who are about to take their next steps within the international
shipping industry. The VMAA recognizes these are the outstanding grads that
will become the maritime leaders of tomorrow. We offer our heartfelt congratulations and best wishes as they embark on their life long dreams and careers.
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